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Federal Agencies and the Obama Administration Move to 
Streamline Federal Siting Requirements for Transmission 

and Renewable Energy Projects 
 
The Obama Administration is working through the White House Council on Environmental Quality 
and eight federal agencies to expedite and simplify the otherwise complex review process 
undertaken by federal agencies in deciding whether to approve the development of electricity 
transmission lines that cross federal lands. In October, those eight federal agencies signed a 
Memorandum of Understanding (“MOU”) that calls for a single agency to take the lead in reviewing 
and approving permit applications for siting such projects on federal land and shepherding projects 
through the complex federal review process. The MOU was signed by representatives of the 
Departments of Agriculture, Commerce, Defense, Energy and the Interior, as well as the 
Environmental Protection Agency, Federal Energy Regulatory Commission, Advisory Council on 
Historic Preservation and Council on Environmental Quality.  
 
Although the White House and Congress have invested considerable time and money to achieve 
President Obama's goal of doubling the amount of renewable energy generation in the U.S. by 2012, 
many proposed renewable generation and transmission projects have been delayed by the 
bureaucracy of authorization within multiple federal agencies. Proposed projects that are to be 
located in remote areas and on public lands often face significant approval hurdles prior to breaking 
ground. As a practical matter, the regulatory review process has often involved sequential reviews by 
multiple agencies, with each review occurring on a different timetable and by different personnel. 
Project developers are faced with the varying goals and directives of each 
agency, in addition to the many state, local and private interests in these 
projects.  

FOREcast (Funding 
Opportunities for Renewable 
Energy), a periodic newsletter 
published by Brownstein Hyatt 
Farber Schreck. With this 
newsletter, we hope to assist 
the clean technology 
community in funding the 
development and 
commercialization of clean 
technologies. FOREcast will 
provide information on the 
types of projects funded by the 
federal and state governments, 
the types of funding 
instruments used, private 
companies' input to public 
agencies for clean tech 
support, trends in the public 
support of clean technology, 
and funding awards. 

 
Under the MOU, federal agencies reviewing a proposed transmission 
project located on federal lands will review the application concurrently, 
instead of sequentially. This is predicted to cut the review time by 
identifying particular agency issues much earlier in the review process. 
The MOU also directs the eight agencies to facilitate coordination and 
environmental compliance review not only among the federal agencies 
involved, but also with states, tribes, the project applicant and other 
stakeholders. The MOU announcement complements the Administration's 
pledge to invest $3.4 billion in recovery funds in developing technologies 
to strengthen the nation's electric transmission grid and promote more 
efficient energy use. 
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This effort builds on other significant efforts that have been taken to coordinate and expedite the 
review process for transmission lines and renewable energy generation projects between Federal 
and State Governments. For example, the Department of the Interior recently entered into an 
agreement with the State of California that, among other things, (1) establishes a Renewable Energy 
Policy Group of senior policy representatives to guide the cooperative work; (2) develops a strategy 
to identify areas suitable and acceptable for renewable energy development; (3) identifies renewable 
energy resource zones based on renewable energy development potential and environmental, 
wildlife and conservation criteria; (4) prioritizes application processing for solar development in 
renewable energy zones; and (5) coordinates with federal and state agencies to identify energy and 
transmission needs and opportunities and to designate transmission corridors. 
 
In addition to these efforts, Congress is pushing those agencies to explore other ways to promote 
renewable energy development in general. Two Subcommittees of the House Natural Resources 
Committee recently held hearings to further understand and explore agency initiatives to overcome 
barriers to developing renewable energy and siting transmission lines. The Committees heard 
testimony from the Department of the Interior, as well as project developers and environmental 
groups. According to testimony from Marci Lynn Burke, Deputy Director of the U.S. Department of 
the Interior, the Bureau of Land Management (“BLM”) is expediting permitting for 32 "fast track" 
renewable energy projects that have the potential to qualify for financial incentives under provisions 
of the American Recovery and Reinvestment Act. According to Ms. Burke, these fast track projects 
include 13 solar energy projects, 9 wind energy projects and 3 geothermal energy projects, with a 
total combined capacity of approximately 4600 megawatts. BLM has also established renewable 
energy coordination offices in four states (California, Nevada, Arizona and Wyoming) to coordinate 
and streamline permitting projects for renewable energy projects on public lands.  
 
Also testifying at the hearings was Tom C. Wray, Project Manager for Sunzia Southwest 
Transmission Project. Sunzia is an interstate extra high-voltage transmission project providing 
strategic grid interconnections in New Mexico and Arizona. The company currently has a facility plant 
with two 500 kilovolt alternating current transmission lines, with several interconnecting substations 
along the course of the project. In his testimony, Mr. Wray credits much of Sunzia's success in 
moving through the federal, state and local approval processes to its extensive and early outreach 
efforts to groups within the community that traditionally may have been opponents to transmission 
projects. Sunzia offered suggestions to Congress on how to better promote renewable energy and 
transmission development on federal lands, including vetting transmission projects through a 
regional planning process, undertaking a robust alternatives analysis upfront to avoid siting in areas 
with significant impacts, and further streamlining and coordinating the various agency environmental, 
cultural and wildlife reviews. 
 
For years, Congress and various administrations have recognized the need to improve the 
processes for evaluating proposed transmission and other facilities on federal lands. The recent 
efforts by the Obama Administration, Congress and States are certainly a well-intentioned effort to 
improve upon the existing processes. Even with these recent efforts, however, multi-jurisdictional 
projects that have significant controversy will remain complex endeavors. Even with a reduction in 
the required multi-level documentation and review, internal agency culture and decision-making 
processes are slow to change. Thus, only time will tell whether these modifications actually reduce 
timelines. ♦ 



 
 
 

Practice Tip: Compliance with EPA's New Greenhouse Gas Reporting Rule 
 
On September 22, 2009, the EPA finalized a rule requiring certain large stationary sources to report their annual 
greenhouse gas (“GHG”) emissions. The Rule applies to facilities that emit 25,000 metric tons or more per year of 
GHGs, as well as upstream suppliers of fossil fuels and industrial GHGs. The Rule requires most covered facilities to 
begin collecting data on January 1, 2010, with the first annual GHG report due on March 31, 2011. According to EPA, 
the new reporting system will provide information on where GHGs are coming from and will help the Agency develop 
programs to reduce emissions.  

The gases covered by the Rule are carbon dioxide (CO2), methane (CH4), nitrous oxide (N2O), hydrofluorocarbons 
(HFC), perfluorocarbons (PFC), sulfur hexafluoride (SF6), and other fluorinated gases including nitrogen trifluoride 
(NF3) and hydrofluorinated ethers (HFE). Reporting is generally at the facility level, except that certain suppliers of 
fossil fuels and industrial greenhouse gases along with vehicle and engine manufacturers will report at the corporate 
level.  

The final Rule includes reporting requirements for 31 of the 42 emission sources considered in the proposed Rule. 
The source categories currently covered by the rule include electricity generation, aluminum production, cement 
production, petrochemical production, pulp and paper manufacturing, and manure management, among others. 
Source categories considered in the proposed Rule but which are not currently covered by the final Rule include 
electronics manufacturing, ethanol production, food processing, oil and natural gas systems, underground coal mines, 
wastewater treatment, and suppliers of coal, among others. EPA has stated, however, that these categories may be 
added later.  

The Rule will not apply to most small businesses or commercial operations because they will fall well below the 
25,000 tpy threshold. According to EPA, 25,000 tpy is equivalent to emissions from the annual energy use of 
approximately 2,300 homes. The threshold is also roughly equivalent to the annual GHG emissions from 
approximately 4,600 passenger vehicles, just over 58,000 barrels of oil consumed, or burning 131 railcars worth of 
coal.  

Commercial operations with onsite emission sources such as boilers, combustion turbines, incinerators and process 
heaters will generally not be required to report. The rule does not include any facility that has an aggregate maximum 
rated heat input capacity of stationary fuel combustion units of less than 30 mmBtu/hr. EPA's analysis determined that 
facilities that are below this threshold will not reach the 25,000 tpy limit established by the rule. According to EPA, 75 
percent of commercial buildings have combustion equipment with input capacity of less that 1 mmBtu/hr. Of the 
commercial buildings using boilers for heating water and steam, approximately 80 percent of the buildings have 
boilers with less than 10 mmBtu/hr. These are well below EPA's threshold.  

If, however, a large commercial facility may reach this threshold, it should consult further with EPA to determine if it 
must comply with the Rule. 

The only emission source in the agriculture sector covered by the rule is manure management systems at livestock 
operations with GHG emissions that meet or exceed the threshold of 25,000 tpy. EPA modeling estimates that just 
over 100 manure management systems at large livestock operations meet this threshold. Agricultural emissions from 
sources such as enteric fermentation (emissions of methane from the digestive system of cattle and other ruminant 
livestock), rice cultivation, field burning of agricultural residues, composting (unless a component of a manure 
management system), agricultural soils, and carbon storage in living biomass or harvested wood products are 
generally not required to report.  

Finally, while this is just one of EPA's recent regulatory initiatives concerning GHG emissions, Congressional climate 
change legislation may ultimately affect EPA's authority to implement GHG regulatory programs. Among the new 
Senate Climate Change bill revisions is a requirement that stationary sources emitting less than 25,000 tons of GHGs 
per year not be required to obtain permits regulating those emissions solely because of their climate change impact. 
This is the same threshold that appears in the GHG emission "Tailoring" Rule recently proposed by EPA (the 
"Tailoring" Rule addresses emission limits, the Reporting Rule discussed herein simply requires reporting of 
emissions). Additionally, the Senate would bar EPA from regulating GHG emissions as criteria pollutants based on 
their effects on climate change, and prohibit EPA from adding GHGs to a list of emissions regulated as hazardous 
pollutants unless they are dangerous for reasons other than climate change. Whether either of these, or other, 
provisions are in the final enacted climate change legislation remains to be seen.  

This overview is not intended to be comprehensive. Every facility that may emit 25,000 tpy of GHGs should determine 
if the rule applies to them. ♦ 
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DOE Loan Guarantee Update 
 
On December 7, 2009, DOE finalized changes to the regulations that implement the DOE Loan 
Guarantee Program that are intended to facilitate increased participation and flexibility in the Program by 
participating lenders and other investors in providing debt financing for innovative energy projects. 
74 Federal Register 63544. The revised Rule provides flexibility for DOE to allow other financial backers 
of a project to participate in providing debt to a project by allowing those creditors to be on an equal basis 
with the DOE guaranteed debt. In addition, the revised Rule provides DOE more flexibility in structuring 
collateral security on the guaranteed debt other than relying solely on first lien priority-type arrangements. 
These regulatory changes further support the type of arrangements for loan guarantee participation that 
we discussed in our October 9, 2009 Client Alert, “United States Department of Energy Issues Loan 
Guarantee Solicitation for Commercial Renewable Energy Generation Under the New Financial Institution 
Partners Program (FIPP).” That alert highlighted the October 7, 2009 DOE announcement of the creation 
of its new Financial Institution Partnership Program (“FIPP”). DOE made this announcement in 
conjunction with the issuance of a new loan guarantee solicitation under the American Recovery and 
Reinvestment Act's (“Recovery Act”) Section 1705 Loan Guarantee Program (the “1705 Solicitation”). The 
1705 Solicitation is available to lenders who will finance commercial renewable energy projects that 
generate electricity or thermal energy using commercially-acceptable and conventional technologies.  
 
Financial Institution Partnership Program 
 
Under FIPP, the developer of an eligible project is required to seek project construction loans from eligible 
FIPP financial institutions. Those financial institutions will then apply directly to DOE to obtain a loan 
guarantee and assume some portion of risk in the project. DOE expects the lender to conduct the 
necessary credit approval activities incumbent to similar senior debt, limited recourse, energy project 
finance transactions. DOE believes that FIPP will allow the quick and prudent implementation of the 
Section 1705 Loan Guarantee Program by using the resources of existing private sector financial 
institutions that have experience in larger-scale energy project financings. The 1705 Solicitation requires 
all eligible commercial renewable energy generation project developers to use FIPP to obtain a loan 
guarantee.  

 
FIPP does have major limitations. Under FIPP, a 
DOE loan guarantee will only cover 80% of the 
maximum aggregate loan principal and interest 
during the loan term. Because the loan itself can 
only be for 80% of the total project cost, a 
guarantee under the FIPP process will only cover 
80% of the 80% of the total project costs, for a 
maximum guarantee of 64% of the project. The 
other limiting factor of the FIPP Program is that 
developers will not be able to avail the project of 
federal debt financing from the Federal Financing 
Bank (“FFB”). This differs from DOE's earlier 
solicitations for Section 1703 projects and 
Section 1705 transmission projects under which 
the DOE guarantee can cover 100% of the loan 
amount, if that loan is through the auspices of the 
FFB. (This could amount to 80% of the total 
project costs.) Developers of commercial-ready 
renewable projects should keep in mind that they 
remain free to pursue funding from the FFB and 
obtain a 100% DOE loan guarantee instead of 
going through the FIPP process. However, 
developers can only do so if they also meet the 
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requirements of the current Innovative Renewable Energy Project Loan Guarantee Solicitation (DE-FOA-
0000140, July 29, 2009).  
 
The graph above compares the respective guarantee coverage that can occur under the Section 1705 
FIPP loan guarantee Solicitation to loan guarantees under previous non-FIPP loan guarantee 
solicitations. 
 
The October Section 1705 Loan Guarantee Opportunity  
 
The 1705 Solicitation, Federal Loan Guarantees for Commercial Technology Renewable Energy 
Generation Projects Under the Financial Institution Partnership Program, DE-FOA-0000166, the first 
solicitation under FIPP, provides up to $750 million in Recovery Act funding to help accelerate the 
development of commercial renewable energy generation projects that begin construction before 
October, 2011 and will be subject to local wage rate determinations. The $750 million figure will cover the 
federal subsidy cost of loan guarantees which could support as much as $8 billion in private sector 
lending to eligible projects. (The federal subsidy cost is an estimate of the potential default risk 
contingency cost the project poses to the government.) Renewable energy manufacturing projects under 
Section 1705 must wait for additional program funding and the issuance of a subsequent solicitation from 
DOE. Under the 1705 Solicitation, eligible projects must find a willing financial institution that satisfies the 
qualifications in the FIPP solicitation, and that institution must apply directly for the DOE loan guarantee.  
 
Eligible projects under the 1705 Solicitation are those renewable energy generating (wind, solar, open or 
closed-looped biomass, geothermal, landfill gas, trash-to-energy or hydropower) or thermal projects that 
use technology that has been operational in at least three existing commercial projects and have a two 
year operational history. Additionally, project debt must obtain a credit rating of at least "BB" or an 
equivalent with a nationally-recognized credit rating agency. Similar to the recent Section 1703 
solicitation, applications under the 1705 Solicitation will be submitted in two parts – Part I and Part II. Part 
I will include a summary-level description of the project and its creditworthiness, an explanation of project 
eligibility, and the project's financing strategy. DOE intends to provide the Lender-Applicant an 
assessment of its Part I application in order to assist the Lender-Applicant in making a decision as to 
whether to proceed with completing the Part Il application. The Part II application will include a more 
detailed and comprehensive application that meets all DOE regulatory requirements. It will be evaluated 
competitively against all other Part II FIPP submissions filed during the same round of Part II review. 
 
There are ten available submission dates by which a Part II application must be complete; the next 
window for submission closes January 7, 2010, with the final window closing on January 6, 2011. The 
DOE loan guarantees do come with filling fees. Applicants must submit a nonrefundable fee payable 
upon submission of the Part I application equal to $12,500 (25% of the total application fee), and a fee 
equal to $37,500 upon submission of Part II. Despite these initial costs, a benefit of applying under the 
Section 1705 Program, in contrast to the Section 1703 Program, is that the applicant does not have to 
pay the federal subsidy cost. Under the Section 1705 Program, the government will cover that cost with 
the $750 million Recovery Act appropriation.  
 
These programs are very complicated, and the devil is in the details. DOE has indicated that applicants 
should not rush to submit a Part II application by an early date if the application will not be complete and 
thoroughly prepared. Instead, applicants should wait to submit their application when all required 
elements are completed and substantially addressed. A renewable energy developer in need of debt 
financing will require expert advice to determine which solicitation to apply under and how to best 
structure the project for this type of financing. Brownstein has the expertise to provide such advice. ♦ 
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Recent Funding Opportunities and Other News 

A Second Round of Funding for Advanced Research Projects Now Available 

U.S. Secretary of Energy Steven Chu announced on 
December 7, 2009, that DOE's Advanced Research 
Project Agency-Energy (“ARPA-E”) will issue its 
second funding opportunity announcement for 
"transformational energy research projects." The $100 
million in Recovery Act funding will be made available 
to accelerate innovation in green technology, increase 
America's competitiveness and create jobs. ARPA-E's 
first solicitation announced earlier this year resulted in 
funding for 37 projects aimed at transformational 
innovations in energy storage, biofuels, carbon 
capture, renewable power, building efficiency 
vehicles, and other areas. The second round of 
funding will focus on three areas of technology 
representing new approaches for biofuels, carbon 
capture, and batteries for electric vehicles. Specific 
areas of focus include: (1) electrofuels – new ways to 
make liquid transportation fuels without using 
petroleum or biomass by using microorganisms to 

harness chemical or electrical energy to convert carbon 
dioxide into liquid fuels; (2) innovative materials and 
processes for advanced carbon capture technologies – 
high risk, high reward research efforts that will 
revolutionize technologies that capture carbon dioxide 
from coal fired power plants; and (3) batteries for electric 
energy storage and transportation – new generation of 
ultra high energy density, low cost battery technologies for 
long electric range plug-in hybrid electric vehicles and 
electric vehicles.  
 
The deadline for submitting a concept paper under any 
one of these three categories is January 15, 2010. DOE 
has yet to announce the deadline for submittal of the full 
funding opportunity application. For more information, 
please contact Brownstein or go to ARPA-E's funding 
opportunity webpage at https://www.arpa-e-
foa.energy.gov. ♦ 

Court of Federal Claims Broadens Jurisdiction to Hear Protests of Funding Actions 

In a decision that will benefit parties who wish to 
protest the rejection of an application under DOE 
grant funding announcements, the U.S. Court of 
Federal Claims recently held that its jurisdiction to 
hear objections to proposed awards is not limited to 
procurement decisions. In the case, Ozdemir v. 
United States, Case No. 09-432C, filed November 9, 
2009, the plaintiff filed a pre-award bid protest with 
the court on the grounds that DOE's ARPA-E 
(discussed above) wrongfully refused to accept his 
concept paper for consideration. Plaintiff had 
submitted the concept paper in response to an April 
2009 solicitation under which ARPA-E sought to 
provide research and development financial 
assistance for promising energy-related technologies.  
 
DOE had asserted that the Court of Federal Claims 
had no jurisdiction to hear disappointed applicants’ 

protests of Recovery Act grant program decisions. Before 
2009, the Court of Federal Claims typically only heard 
protests under DOE procurement competitions, and had 
never really extended jurisdiction to competitive grant 
solicitations.  
 
The court disagreed with the government and found that 
its jurisdiction is not limited to procurement matters, 
based both upon a reading of the language of the 
jurisdiction statute and prior decisions. The court found 
that it indeed maintains jurisdiction over protests of DOE 
grant funding decisions. This decision signifies a 
broadening of the Court of Federal Claims' willingness to 
hear non-procurement protest matters. As a result, 
parties wishing to challenge a DOE award decision may 
now have a stronger jurisdictional basis to protest that 
decision with the Court of Federal Claims. ♦ 

 

https://www.arpa-e-foa.energy.gov/
https://www.arpa-e-foa.energy.gov/
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Section 48C Tax Credit Update 

The American Reinvestment and Recovery Act of 2009 
authorized the Department of Treasury to award up to 
$2.3 billion in tax credits under Section 48C of the 
Internal Revenue Code for qualifying advanced energy 
projects (“Section 48C Credits”). A qualifying advanced 
energy project is a project that re-equips, expands or 
establishes a facility that manufactures: 

 property that is designed to be used to produce 
energy from renewable resources, to capture and 
sequester carbon dioxide emissions, to refine or 
blend renewable fuels or to produce energy 
conservation technologies; 

 fuel cells, microturbines or energy storage systems 
for use with electric or hybrid-electric motor 
vehicles; 

 electric grids to support the transmission of 
intermittent renewable energy, including storage of 
such energy; or 

 other advanced energy property designed to 
reduce greenhouse gas emissions. 

In order for a project to obtain Section 48C Credits, the 
DOE must favorably recommend the project and the 
Internal Revenue Service (“IRS”) must certify the 
related Section 48C Credits. Final applications for a 
DOE recommendation with respect to a project were 
due on October 16, 2009. Brownstein successfully 
submitted numerous such applications on behalf of its 
clients before the October 16th deadline. 

Related applications for IRS certification are due to the 
IRS on or before December 16, 2009. On or before 
December 16th, the DOE will notify the IRS of its 
recommendation with respect to each project for which 
the DOE received a timely final application. Note, 
however, that applicants will not receive a direct 

response from the DOE with respect to a final application 
for DOE recommendation prior to the December 16th 
application deadline for IRS certification. 

Comment: If you submitted a final application to the 
DOE on or before October 16th, but have not yet 
submitted an application of IRS certification, you 
should do so as soon as possible in order to meet the 
December 16th deadline. The application for IRS 
certification is relatively short and simple: it consists of 
a one page form outlined in IRS Notice 2009-72 and a 
Form 2848 Power of Attorney and Declaration of 
Representative.  

The IRS will accept or reject each application for 
certification by January 15, 2010 and will notify each 
applicant by letter of its decision and the amount of Section 
48C Credit allocated to the applicant's project. The date of 
the IRS notification letter will be the "acceptance date" for 
the project. 

Following notification of acceptance by the IRS, an 
applicant is required to execute an agreement with the IRS 
that outlines the requirements for the applicant to use the 
credit, including: notifying the IRS when it places a project 
in service, making no significant changes in the project 
from what was included in the final application for DOE 
recommendation of the project, and refraining from 
claiming any other tax credit or 1603 cash grant with 
respect to the project. The agreements will be due to the 
IRS by March 15, 2010. See Appendix A to IRS Notice 
2009-72 for the full text of the form agreement. 

Within one (1) year of a project's acceptance date, the 
applicant must submit evidence of receiving necessary 
permits to commence construction. In addition, the 
applicant must demonstrate that the project has met the 
requirements for the first (1st) year if the project is to be 
placed in service before the end of the three (3) year 
period beginning on the date of issuance of certification. ♦ 

 
 

FOREcast is intended to provide you with general information about issues related to renewable energy funding matters. The contents of 
this document are not intended to provide specific legal advice. If you have any questions about the contents of this document or if you 
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